
The Helein Law Group, LLP 
8180 Greensboro Drive 
Suite 7 0 0  
McLean. VA 22102 I NOV 1 2  2004 
(703) 7 14-1300 (Telephone) 
(703) 714-1330 (Facsimile) 
mail@thlglaw.com 

Writer's Direct Dial Number 

1703) 714-1313 &&thlelaw.com 

November 10,2004 

DOCKET FIE Cow ORIGtNAL Vi Facsimile and Overnkbt Mail 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
9300 East Hampton Drive 
Capitol Heights, Maryland 20743 

Re: ABS-CBN Telecom North America, Incorporated, Filer ID 815865 
Request for Review of Decision of Universal Service Administrator 
Pursuant to Rule 54.719(c) 
CC Docket No. 96-45 

Dear Ms. Dortch: 

On behalf of ABS-CBN Telecom North America, Incorporated, transmitted 
herewith is a copy of its Request for Review of Decision of Universal Service 
Administrator Pursuant to Rule 54.719(c). By copy of this letter, the ori@ and four (4) 
copies have been filed with the Office of the Secretary, as well as one (1) copy with the 
Commission's Wireline Competition Bureau. An Electronic copy has also been filed 
with the Wireline Competition Bureau. 

An additional copy of this filing is enclosed, to be date-stamped and returned in 
the postage-prepaid envelope provided. 

Should there be any questions regarding this filing, kindly contact the 
undersigned. 

Enclosures 

cc: Wireline Competition Bureau 

mailto:mail@thlglaw.com
http://thlelaw.com


Before the 
I””””””” 
I NOV 1 2  2004 

WIRELINE COMPETITION BUREAU 
of the 7 FCC - MAILROOM 

FEDERAL COMMUNICATIONS COMMISSIO 
Washington, D.C. 20554 

In the Matter of Request for Review by 1 CC Docket No. 96-45 
) 

ABS-CBN Telecom ) 
North America, Incorporated 1 
Filer ID 815865 ) File No. 

1 
of Decision of Universal Service Administrator 
Pursuant to Rule 54.719(c) ) 

) 

STATEMENT OF INTEREST 

In accordance with the Commission’s Rules, 47 C.F.R. 54.720(a), ABS-CBN Telecom 

North America, Incorporated (“ABS”), FCC Filer 499 ID 815865, by its attorneys, files this 

Request for Review of the Universal Service Administrative Company’s (“USAC”) September 

13, 2004 decision regarding ABS’ contribution appeal. See “Administrator’s Decision on 

Contributor Appeal,” September 13, 2004 (attached hereto at Exhibit A)’. USAC’s rejection of 

ABS’ revised fourth quarter 2003 Telecommunications Reporting Worksheet (Form 499-Q), 

dated October 30,2003 has caused ABS irreparable harm. Therefore, ABS seeks a review of the 

USAC decision. 

INTRODUCTORY STATEMENT OF FACTS 

1. ABS is a small telecommunications reseller of interstate and international long 

distance telephone service. It started providing telecommunications services to U.S. customers 

in 1997. 

’ See also Exhibit B -July 8,2004 letter from ABS to USAC; Exhibit C June 8,2004 letter from W A C  to ABS; 
Exhibit D FCC Form 499Q dated July 29,2003; Exhibit E FCC Form 499Q dated October 28,2003. 
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2. Since 1997, ABS has consistently qualified for the “international exemption” for 

computation of its USF fees because its international revenue exceeds its interstate revenue by a 

ratio of 88 to 12.2 Since its inception, ABS has consistently filed accurate Telecommunications 

Reporting Worksheets and paid its Universal Fund contributions (“USF’) in a timely manner. 

3. Prior to April 1,2003, the Commissions rules specified that a company must base 

its USF contribution payments on actual revenues received and, if there was an error, could true- 

up their payment record with a corrected FCC Form 499-Q (“499-Q’) within 90 days of the 

timely filed 499-4. After April 1, 2003, the Commission’s Contribution Rules3 changed in two 

key areas that affect ABS: first, the contribution assessment is now based on estimated projected 

collected revenues rather than actual collected revenues; and second, the time to file an amended 

499-Q was reduced from 90 to 45 days.4 

4. A representative sample of ABS’ invoices from USAC for the year 2003 and 

2004 clearly indicate the discrepancy in contributions due the clerical error which is the basis for 

this Petition: 

2003 
September 
October 
November 
December 

Contributions 
$2,649.82 
$1,006.71 
$1,016.71 
$1,006.71 

See 47 C.F.R. Q 54.706(c): Prior to April 1, 2003, any entity required to contribute to the 
federal universal service support mechanisms whose interstate end-user telecommunications 
revenues comprise less than 12 percent of its combined interstate and international end-user 
telecommunications revenues shall contribute to the federal universal service support 
mechanisms for high cost areas, low-income consumers, schools and libraries, and rural health 
care providers based only on such entity‘s interstate end-user telecommunications revenues, net 
of prior period actual contributions. 

2 

47 C.F.R. Q 54.706 Contributions. 
47 C.F.R. Q 54.709(a). 
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ABS prepared and timely filed its 4Ih Quarter 499-4, however, an inadvertent typographical error 

resulted in the misplacement of the decimal point in the $40,000.00 interstate revenue projection, 

thus causing the figure to be reported as $400.000.00. As a result of this clerical error, when 

USAC calculated ABS’ contribution obligation for the ls* Quarter of 2004, ABS ‘‘lost’’ its 

international exemption. With the loss of the exemption, from January through March, ABS was 

billed for a total of $193,000.00 in purported USF contributions - a stark contrast to ABS’ 

normal contribution level of approximately $6,000.00 for a historically representative three 

month period. 

5 .  The obvious error in ABS’ November 499-Q was not identified by either NECA 

or USAC, despite its glaring inconsistency with ABS’ long history of 499 reporting. 

6. Immediately upon discovery of this error, ABS filed a revised Form 499-4 on 

January 29, 2004. Nonetheless, the revised form was twice rejected by USAC decisions5 on the 

basis that ABS submitted its revised 499-Q outside of a 45-day “revision window” set forth in 

the instruction manuaL6 

7. USAC decided that ABS would be made whole when the annual true-up occurs 

because it would “receive adjustments or credlts, as appropriate, on its invoices beginning in 

mid-2005.” However, the “true-up” will not occur until April of 2005 and credits will not be 

issued until July 2005. And then, credits will be issued over the course of three invoices, 

meaning ABS will not be made whole until mid-September 2005. This is an incredible hardship 

~~ ~ ~ ~ 

See “Administrator’s Decision on Contributor Appeal,” September 13,2004. Exhibit A. 
Id. at 2. 
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for any company let alone a small company such as ABS. The USAC decision simply does not 

represent an equitable remedy. 

8. The Commission’s Rule, 47 C.F.R. 54.71l(a) provides that the “Commission or 

the Administrator may verify any information contained in the Telecommunications Worksheet.” 

Certainly, where a provider’s contribution is so radically different from its previous filings, as is 

the case here, the Administrator should have flagged the ABS filing. Just as ABS is required to 

operate in good faith, so too should USAC. 

STATEMENT OF THE ISSUES FOR REVIEW 

9. ABS respectfully requests the Bureau consider the following issues for review: 

A. That USAC’s decision rejecting ABS’ December 29, 2003 499-Q revision 

for an innocent and obvious scrivener’s error created an undue burden on ABS; 

B. That USAC’s refusal to refund the $193,000 overpayment of USF 

contributions is a violation of the Communications Act 47 U.S.C. 254 (b)(4) - “Equitable and 

Nondiscriminatory Contributions”; 

C. That USAC’s “policy” of refusing to promptly refund overpayments when 

a request for such refund is made outside the 45-day 499-4 revision window set forth in the 499- 

Q instruction manual, but which is neither required by statute nor set forth in a properly 

promulgated Commission rule or decision, is ultra vires in violation of Commission rule 

54.702(d), 47 C.F.R. 5 54.702(d); and 

D. That USAC’s “policy” of withholding overpayments of contributions 

pending an annual true-up of USF obligations for 2004 is ultra vires and constitutionally infirm 

in violation of the 5~ Amendment to the United States Constitution. 
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LEGAL ANALYSIS 

I. That USAC’s decision rejecting ABS’ December 29, 2003 499-Q revision for an 
innocent and obvious scrivener’s error created an undue burden on ABS. 

10. Rule 54.713 directs USAC to “refund any overpayments made by the 

contributor.” Neither Rule 54.7 13 nor any other properly promulgated Commission rule or 

decision authorizes USAC to withhold overpayments for any period of time where such 

overpayment is the result of a clearly demonstrated typographical error. 

11. When the Commission appointed USAC as a permanent administrator of the 

federal Universal Service support mechanisms, the Commission specifically delineated USAC’s 

functions and responsibilities in regards to billing, collection and disbursement authority: 

“The Administrator shall be responsible for billing contributors, collecting 
contributions to Universal Support Mechanisms, and disbursing Universal 
Support Funds.” 

47 CFR § 54.702(b) 

12 In addition, the Commission authorized USAC to make refunds: 

“Once a contributor complies with the Telecommunications Reporting Worksheet 
filing requirements, the Administrator may refund any overpayments made by the 
contributor, less any fees, interest, or costs.” 

47 CFR § 54.713 

13. USAC’s denial of ABS’ appeal lacks rationality because it is applied only to late- 

filed Form 499 revisions that “have the effect of reducing contributors’ USF obligations.” Id. 

ABS’s revised 499-Q will not reduce its USF contributions because it does not owe the amount 

of the contribution that was erroneously made in the first instance. Hence, USAC’s ruling here 

is not consistent with the policy it says it “has consistently followed.” Id. 



11. That USAC’s refusal to refund the $193,000.00 overpayments of USF contributions 
is a violation of the Communications Act 47 U.S.C. 254 (b)(4) - “Equitable and 
Nondiscriminatory Contributions.” 

14. The Administrator may not make policy, interpret unclear provisions of the 

statute or rules, or interpret the intent of Congress. Where the Act or the Commission’s Rules 

are unclear, or do not address a particular situation, the Administrator shall seek guidance from 

the Commission. 47 CFR 5 54.702(d). Here Congress has spoken, requiring that payments into 

the USF must be equitable and non-discriminatory. It is not equitable to require ABS to pay 

more than its jurisdictionally appropriate share of USF contributions. 

16. Part 54 of the Commission’s Rules are silent with respect both to the procedures 

telecommunications providers must follow to request a refund and those USAC must follow 

when presented with a bona fide refund request. Where the Commission Rules are silent, the 

Commission must decide in favor of ABS. 

111. That USAC’s “policy” of refusing to promptly refund overpayments when a request 
for such refund is made outside the 45-day 499-Q revision window set forth in the 
499-4 instruction manual, but which is neither required by statute nor set forth in 
properly promulgated Commission rule or decision, is ultra vires in violation of 
Commission rule 54.702(d), 47 C.F.R. 8 54.702(d). 

17. As USAC indicated in its Decision, providers who over report revenue can obtain 

timely (within approximately 3 monthly billing cycles) “credits” to their USAC accounts by 

filing a revised Telecommunications Reporting Worksheet (Form 499s) within the revision 

deadline set forth in Form 499 instructions. However, USAC’s application of the revision 

deadline to deny ABS its refund exceeds not only its authority, but that of the Commission as 

well, because the 45-day revision deadline is not a validly promulgated Rule. Absent a valid 

Rule or other statutory authority, USAC’s decision to impose any condition on a contributor’s 
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right to a refund for overpayments are beyond its authority and otherwise arbitrary and 

capricious. 

18. Furthermore, USAC’s decisions to first reject ABS’ December 29, 2003 499-4 

revision and then deny ABS’ appeal of this rejection are not based on valid delegated authority. 

USAC’s decisions extend beyond its limited discretion and rest on no known statutory provision 

or duly adopted Commission rule or decision and is thus a violation of the Administrative 

Procedures’ Act to which all Commission policy is subject. 

19. The Commission should right this wrong and order the prompt refunding of ABS’ 

$193,000.00 overpayment, with interest. 

IV. That USAC’s “policy” of withholding overpayments of contributions pending an 
annual true-up of USF obligations for 2004 is ultru vires and constitutionally infirm 
in violation of the 5” Amendment to the United States Constitution. 

20. It is well-settled, in the analogous context of income tax law, that the timely filing 

of a claim for refund according to regulations established pursuant to statute is a prerequisite of 

the existence of a right to sue for the recovery of illegally exacted taxes. See e.g., 26 USCA 5 

156; Tucker v. Alexander, 275 US.  228, 48 S.Ct. 45,72 L.Ed. 253; J. P. Stevens Engraving Co. 

v. United States (C.C.A.) 53 F.(2d) 1; Snead v. Elmore (C.C.A.) 59 F.(2d) 312. However, there 

being no “regulations established pursuant to statute” in the context of the Universal Service 

program, there can be no arbitrary time bar to a telecommunications providers’ ability to request 

and obtain a refund of excessive USF contributions. This is particularly true when it is proven, 

as here, that the government has no right to retain funds obtained in error. 

21. A citizen’s right to refund of overpayments to the government is well settled. In 

Fox v. Edwards, 287 F.669 (2d Cir. 1923), it was held that if it appears that an amount has been 

paid in income taxes in excess of that properly due, the amount shall be credited upon any tax 
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then due, and “any balance of such excess shall be immediately refunded to the taxpayer.” Id. at 

670 (emphasis added). 

22. Through its reliance on a 499-4 revision deadline that can only be found in an 

instruction manual and not in any validly promulgated Rule, USAC acted in violation of express 

Commission Rules’ that direct USAC to refund overpayments. In doing so, USAC has created 

and followed policies for which it has no authority and thereby deprived ABS of its property by 

wrongfully withholding significant funds that are not owed to the government and that are 

needed in the prudent and responsible management of ABS’ operations. 

23. There is no legitimate governmental purpose in holding ABS’ $193,000.00 

overpayment. In Penn Central Transportation Co. v. New York City,8 the Court developed three 

factors in assessing a takings effect by a government regulation: 

a) 

b) 

c) 

Clearly, were the Bureau to use the Penn Central Factors to weigh the actions of 

The character of the governmental action; 

The economic impact of that action; and 

The action’s interference, if any, with investment backed expectations. 

24. 

USAC against the economic burden imposed on ABS, it could not help but conclude that a 

continued failure to refund ABS’ overpayment is not only unjust but a takmg of property 

prohibited under the Constitution of the United States. 

25. USAC’s deprivation of ABS’ property has been done without due process of law 

and is therefore in violation of ABS’ constitutional rights as guaranteed by the 5” Amendment to 

the Constit~tion.~ 

See Bell Atlantic Co. v. FCC, 24 F. 3d 144, 1445-47 (D.C. Cir. 1994). 
438 U.S. 104 (1978). 

8 



26. USAC received nearly $200,000.00 to which it is not entitled and which all 

parties agree will eventually be returned to ABS, but only after many months (approximately 

July to September of 2005). 

27. By retaining the monies to which it is clearly and concededly not legally entitled, 

USAC not only deprives ABS of cash which is critically important to its on-going operations and 

monthly obligations, but also needed to maintain existing service and expand its business. 

28. Immediate return of the $193,000.00 over-contribution is necessary from a 

corporate housekeeping and financial accounting perspective because these funds must be 

accounted for at the end of 2004 according to generally accepted accounting principles. Waiting 

until July to September of 2005 is simply not an acceptable option. 

USAC defends its decisions on the basis that ABS’ revisions were “not filed prior to the 
revision deadlines” by reference to the instructions for FCC Form 499-4. USAC’s reliance is 
misplaced. The instructions may serve as guidelines by informing contributors what time frames 
are contemplated in making the required filings. But they cannot be used to override ABS’ 
substantive rights because they are not a valid regulation. The FCC Form 499-Q instructions 
were never subjected to notice and comment as required under the Administrative Procedures 
Act, 5 U.S.C. 552 (APA). More importantly, the consequences of not complying with these 
instructions or USAC’s policies applied in such circumstances were never subjected to the notice 
and comment period required by the APA. Indeed, the instructions to the worksheets for the 
years 1998-2000 do not even mandate that a contributor file a revised worksheet in any time 
period. In fact, these instructions state only that a contributor must file the revised worksheet if 
it discovers an error in the data that it reports, but do not specify any time period for filing a 
revised report requesting a refund. 
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STATEMENT OF RELIEF REQUESTED 

29. As a matter of right and equity, ABS’ overpayment must be refunded 

immediately. USAC’s wrongful actions have deprived ABS of its property. ABS has an 

unqualified general right to have the government return its overpayment and a specific right to 

have its USF contributions overpayment returned in a timely manner. 

30. ABS requests the Commission take such action as is necessary and proper to 

direct USAC to issue a refund, as required by 47 C.F.R. 54.713, evidencing ABS’ overpayment 

of $193,000.00 not later than December 31,2004. 

31. ABS additionally requests that it receive the time value of its money wrongfully 

held by USAC. 

Respectfully submitted, 
ABS-CBN Telecom North America, Inc. 
FCC Filer 499-ID # 815865 

B 

W n a t h a n  S .  Marashlian 

The Helein Law Group, LLPP 
Its Attorneys 
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CERTIFICATE OF SERVICE 

I, Sherry A. Reese, do hereby certify that on this tenth day of November, 2004, I caused 
the noted copies of the foregoing “Request for Review of Decision of Universal Service 
Administrator Pursuant to Rule 54.719(c), CC Docket No. 96-45” of ABS-CBN Telecom North 
America, Incorporated to be served upon the following: 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
9300 East Hampton Drive 
Capitol Heights, Maryland 20743 
(Original and 4 Copies - Via Facsimile and Overnight Mail) 

Wireline Competition Bureau 
445 lzth Street, sw 
Washington, DC 20554 
(1 Copy - Via Overnight Mail) 
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Universal Service Administrative Company 

September 13,2004 

BY FEDER4L EXPWSS 

ABS-CBN Telecom North America, Inc. 
Zoiio dela Cruz 
859 Cowan Road 
Burlingame, CA 94010 

Re: ABS-CBN Telecmn North America, hc (Filer ID # 815865) 

Dear Mr. dela Cruz: 

By your letter datcd July 7,2004 and submitted on behalf of ABS-CBN Telecom of 
North America, Inc. (ABS-CBN), you requested review of a decision of the Universal 
Service Administrative Company (USAC) in accordance with 47 C.F.R. Section 
54.719(b) (Request or Appeal). USAC has completed its evaluation of ABS-CBN's 
Request and, for the reasons sed forth below, aEms its decision and denies ABS-CBN's 
Appeal- 

Backmound 

ABS-CBN appeals USAC's rejection of a late-fild revision to its quarterly 
Telecommunications Reporting Worksheet (Worksheet).' FCC regulations in force 
during the xlevant time period required contributors to file Worksheets both annually 
and quarterly and required USAC to bill contributors based on reported revenues. See 
genera@ 47 C.F.R. Part 54. The Form 499-4 at issue in this Appeal had a due date of 
N O V ~ X U ~  3,2003, with an FCC-established 45-day revision window of December 18, 
2003. ABS-CBN submitted au original Form 499-Q on October 30,2003 that, among 
other things, reported projected revenue and resultcd in chargcs posting to ABS-CBN 
January, February, and March 2004 invoices. ABS-CBN submitted a revision b its Form 
499-4 on January 29,2004. Because the Fonn 499-4 was filed after the closing o f  the 
revision window, USAC rejected the form. 

' The quarterly and annual Worksheets m known respectively as FCC Form 4994 (Form 4994) pnd 
FCC Form 499-A (Form 499-A). 

2000 L Street, N.W., Suite 200, Washington, DC 20036 Voice. 202.776.0200 Fax: 202.776.0080 
Visit us onlim at: h t l p r / . 1 N W W . u n i m & ~ . ~  



Zolio dela Cruz 
ABSCBN Telccom of North America, Inc. 
September 1 3,2004 
Page 2 

Worksheet Revision Window 

FCC regulations do not require USAC to accept late-filed revisions to the Worksheets. 
However, in order to improve the acclvacy of the rwmue reported and to help ensure 
that the USF remains both predictable and sufficient, the USAC Board of Dimtom has 
authorized USAC to allow contributors to file new OT revised Worksheets after the 
origid due date? USAC has consistently followed this policy by not permitting la@ 
filed Worksheets that have the &ect of redwing mtributo~s’ USF obligations. 
Accordingly, since September 1, 1999, contributors have been permitted to file new or 
revised Annual Worksheets after the original due date and, with respect to reporting 
decrcasc .d  revenues, for a period of up to 12 months fiom the initial due date of the 
Worksheet in question. 

Similarly, for Quarterly Worksheets, up until November 2002, &en had Until the next 
Quarterly Worksheet due date to file revisions that fesult in reduced contributions. 
E M v e  February 2003, the FCC changed the revision window fbr all rwiSions to 
Quarterly Worksheets ta 45days.’ Thus, the Form 499-4 that was due November 3, 
2003 (the fvst business day afier November 1,2003), and the deadhe for revisions was 
45 days later, or December 18,2003. 

Discussion: 

The Form 499-4 had a due date of Novtmbet 3,2003, and an FCC-established revision 
window of 45 days, or December 18,2003. ABS-CBN attempted to submit its Form 
499-4 on January 29,2004. Because ABS-CBN attempted to submit its Form 499-4 
&ex the due date and outside of the revision window, USAC rejected the form consistent 
With FCC regulations. 

See MzmUeS of J& 27. 1999. USAC &urd of Directors Meeting; see also 41 U.S.C. 0 254@)(5). 
See FederaMtate Joint Board on Universal Service, 1998 Biennial R&oy Review - Sneadined 

Co&-butor Reporting Requirements Associated with Admhisaation of Tdecvmmimicutions Rehy Service, 
North American NsrnrbcTing Pian, k a I  Numbw Portabili@, and Univemal Service Support Met-, 
Tdewmmunicatfons Services Jbt Individuals with Hearing and Speech DhabiIities, and the Americans 
with Disabilities Act of1990, Admin&tration of the North American Numbering Plan and North American 
Numbering Plan Cost Recovery Contribution Factor and Fund Sue, Numb Rescurce Optimization, 
Telephone N u m b  Portabili& Truth-in-BiIling and Billing Format, CC Docket Nos. 96-45, 98-171, 90- 

Rulemaking, 17 FCC Rcd 24952 (ZOOZ) (Interim Contriblrtion Meth&logy Order), pB 20-27, Appendix C, 
p.S2 (February 2003 FCC Form 499-4 Instructions); see also id at 736. 

3 

571, 92-237, 99-200, 95-116, 98-170, Repozt aad order md S e ~ d  Further NotiOe of Reposed 
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Zolio dela Cruz 
ABS-CBN Telecom of North America, Inc. 
Scptcmber 13,2004 
Page 3 

For all Forms 499-4, the f i l i i  deadline and notice of the revision window are clearly 
stated in the form inst~~ctions, are indicated on the form itself, arc discussed in a 
document entitled “Helpful Hints’’ that is included with the form, and are posted on 
USAC’s website: www.Universalservice.ors;. Every quarter, in advance of the filing date, 
USAC mails a copy of the upcominp( Form 499-4 to eveiy filer. In addition, ~ U ~ ~ O Q S  
concerning forms and Fevisions can be addressed to USAC’s data collection agent via 
email at “Form499@~vder~ice .org”~ 

Remedy: 

Although ABS-CBN missed the window for submission of the Form 499-4, ABS-CBN 
has a remedy. USAC’s annual reconciliation process, based on ABS-CBN’s 2004 a n n d  
revenue, is designed to provide ABS-CBN with a m e d y  in this instance. ABSCEN is 
required to file a 2004 FCC Form 499-A reporting 2004 annual revenue. The annual 
true-up is designed to compare ABS-CBN’s reported actual 2004 revenue and reconcile it 
with the reported 2004 projected collected revenue h m  the Forms 499-4. Thedore, 
assumin& but not concluding, that ABS-CBN’s first quarter monthly charges should be 
adjusted, ABS-CBN would receive adjustments or credits, as appropriate, on its invoices 
beginning in mid-2005. 

Bxnlanation of Decision: 

Because ABS-CBN’s submission was received on January 29,2004, after the due date 
and aRcr the closing of the 45-day revision window established by the FCC, USAC 
properly rejected the form as untimely. For the reasons discussed herein, USAC must 
deny ABS-CBN’s appeal. 

Bigon -on Appeal: Denied. 

USAC hereby denies ABS-CBN’s Appeal. 

If you disagree with USAC’s respouse to your Appeal, you may file an appcal with the FCC. 
Your appeal must be -D within 60 days ofthe date ofthis letter. F d w  to 

your appeal via the United States Postal Senice, you should direct the appeal ta: 
meet*- will rrmlt in automatic dismissal of your appeal. If you arc sum- 

Federal. Cornmications Commission 
CMiice o f  the Secretary 
445 - 12’ street, sw 
Rwm TW-A325 
Washington, DC 20554 



Zolio dela Cruz 
ABS-CBN Telecom of North America, Inc, 
September 13,2004 
Page 4 

Documents sent bv Federal Express or auy other a ~ r e a ~  mail should use the 
following address: 

Federal Communications Commission 
Office of the Secretary 
9300 East Hmpton Drive 
capitol Heights, MD 20743 
(890 AM. - 5:30 P.M. 

For handdelivered or mewwe*delivered items. use the followinv address: 

Federal Communications Commission 

236 Massachusetts Avenue, NE, Suite 110 
Washington,DC 20002 

office of the secretary 

(890 A.M. - 7:OO P.M.) 

For security purposes, handdelivered or messengerdelivered documents will. not be 
acceptad if they am enclosed in an envelope. Any envelopes must be disposed of before 
entering the building. Hand deliveries must be held together with rubber bands or 
fbtaer!3. 

Appeals may also be submitted to the FCC electronically, either by the Electronic 
Comment F* System (ECFS) or by fax. The FCC mmmmds filing with the ECFS 
to emure h e l y  filing. Instructions for using ECPS can be found on the ECFS page of 
the FCC web site. Appeals to the FCC filed by f ix  must be faxed to 202418-0187. 
Electronic appeals will be considered filed on a business day if they are received at any 
time before 12: 00 A.M. (midnight), Eastern Standard Tim. Fax transmissions will be 
considered filed on a business day if the complete transmission is received at any time 
before 12:OO A.M. 



Zolio dela Cruz 
ABS-CBN Telecom of North America, Inc. 
September 13,2004 
Page 5 

Please be sure to refer to CC Docket No. 9645 on all communication with the FCC. The 
appeal must also provide your company’s name and Filer ID, plus necessary contact 
~omatiok including the name, address, telephone n m k ,  fax number, and e-mail 
address of the person filing the appeal. Unless the appeal is by ECFS, please include a 
copy of the decision at issue. 

Universal Service Administrative Company 
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7 July 2004 

Universal Service Administrative Company 
200 L Street, NW, Suite 200 
Washington, DC 20036 JUL 0 8 2004 

Dear Sir or Madam, 

ABS-CBN Telecom North America, Inc. 
FCC Filer 499 ID 815865 
CC Docket No. 96-45 

I write on behalf of ABS-CBN Telecom North America, Inc. (the “Company”). 

The Company earnestly requests reconsideration of the Federal Communications Commission’s 
(“FCC”) decision dated June 8,2004 denying our request for revision of our FCC Form 499-Q 
(copy attached). 

While the Company admits that the revisions were filed beyond the 45-day window set by the 
FCC, the Company requests the FCC to accept the revisions based on the following grounds: 

1. The incorrect data was a result of a typographical error that moved the decimal point to 
the right thereby increasing the amount to $400,000 from $40,000. For your reference, 
attached is a copy of our original and corrected FCC 499-Q filing (November 3,2003 
filing). 

2 Our actual revenues for the months of January, February and March 2004 only total 
$37,565 as shown in our FCC 499-4 for the said period (copy attached). We are also 
attaching copies of our FCC 499-4 for the period April 1 - June 30,2004 to show that 
our actual and projected revenue is approximately $35,000 to $40,000. 

The uncorrected data has resulted in undue hardship to the Company. The W A C  has 
billed the Company approximately $193,000 for January, February and March 2004 
based on the erroneously entry. We normally remit approximately $6,000 for this period. 
This impacts ow cash flow, and quite possibly, the continued existence of the Company. 

3. 

In light of the foregoing, we urge the FCC to reconsider its decision and allow the revision of the 
company’s FCC Form 499 (November 3,2003 filing). 

8 5 9  C o w a n  R o a d .  B u r l i n g a m e ,  C A  9 4 0 1 0  U S A  1 - 8 0 0 - 8 4  B A Y A N  



Please feel free to call the undersigned at (650) 652-691 5 for any questions. 
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Universal Service Administrative Company u r n -  
June 8,2004 

Attn: 'Lolio Delacruz Form 499 Filer ID: 815865 
ABS-CBN Telecom North America, Inc. 
859 Cowan Rd. 
Burlingame, CA 940 1 0 

RE: November 3,2003 Form 4994  Revision Rejection 

Federal Communications Commission (FCC) regulations require carriers to file an FCC 
Form 499-A annually and an FCC Form 499-4 quarterly and require the universal Service 
Administrative Company (USAC) to bill contributors based on reported revenues. See 
generally 47 C.F.R. Part 54. The N @ v e  2003 FCC Form W-Q was &e S(0vemba 3, 
2 W ,  wfth re\risiorrs dueby Demnber 18,2003 (45 days W).' This 45-day form revision 
window is clearly noted in the instructions for the FCC Form 499-4, is discussed in a 
document entitled "Helpful Hints" that was included with the form, and is posted on USAC's 

In addition, questions umcerning forms and revisions 
1 at F ~ 4 9 9 ~ v ~  *W.urg. 

Because USAC received the Novemk 2003 FCC Form 499-4 submitted by the above- 
referenced Form 499 Filer ID 8 1 5865 ABS-CBN Telecom North * Inc. der the due 
date and outside of the 45-day revision window, the form was m t h l y  and win not be 
pPOCeSsed. 

If this submission was intended to revise revenue reported on a previouSly filed original 
Form 499-4, please note USAC has relied upon the reveaue previously projected by you for 
the purposes of c%kul* your universal service charges for Janraery, Febusy, and M m h  
2004. If you failed to timely file an original Form 49!2-Q, please note USAC has relied on 
werm previously repolzed by you for the p\npose of calculating your universal service 
charges for January, February, and March 2004. 

E 

' See In re Federal -State Joint Board on Unwso l  Service, Report and Order and Second Further Notice of 
ProposedRulemakhzg, CCDocketNos. 96-45,98-171,90-571.92-237,99-200,95-116,98-170, FCCO2-329 
(Released Decembrr 13.2002) ("Interin Confribution Methodologv OrdeJ? at 1 36 ("contnbutars will have an 
appatunityto cDntct their [rcvcmc] projectiotlsup to 45 clap after the due date of eachForm499-Q tiling and 
through*- ~e-llpProcess"). 

~ ~~ 

80 South kfferron Rd, whippay, W 0798 1 Voice 973/%0-4460 Fax: 97Y599-6507 
Visit w mlim at: http://www.universalservicc.org 

http://www.universalservicc.org


When a carrier fails to file an FCC Form 499 by the due date, in order to calculate universal 
m i c e  charges for the relevant period, PCC regulations require USAC to estimate that 
carrier’s revenue based upon previously repotted revenue information? 

tbat *ugh yea lrissedfhe revision window far 
&e aaead‘quarterty (MQ) tnrlap nt# provMe I rem 
wilt reconcite and revise eontribntor% account accorttiqgty, TAe 2005 Form 499-A, 

@€the Fwm 
’s 2005 AIQ 

reportkg atmuat 2 W  revenue, has a due date of April 1,2005. Upon receipt of 
contributor’s 2005 Form 499-4 USAC will perEorm the A/Q t~e-ttp aed post appropriate 
credits or adjustments to your account. 

e date of this letter will be 

In the event that you choose to appeal the decision, you should follow these guideiines: 

Write a “Letter of Appeal to USAC” explaining why you disagree with this Form 
499-4 rejection and identify the outcome that y o u r c q u ~  

Be sure to refer to CC Docket NO. 96-45 on all communication with the FCC. 

The appeal must identify the “ h g d  Reporting Name” and “Filer 499 ID.” 

Provide necesmy contact idormation. Please list the name, address, telephone 
number, fax number, and e-mail address (if available) of the person who can most 
readily discuss the appeal with USAC. 

Explain the appeal to the USAC. Please provide supporting documentation. 

Attach a photocopy of the Form 499-4 rejection decision under appeal. 

Mail your letter to: 
Letter of  Appeal 
USAC 
2000 L Street, NW, Suite 200 
Washington, DC 20036 

Appeals submitted by fax, telephone call, and e-mail y i U  not be processed. 

The response will indicate whether USAC: 

k 4 7  C.F.R. 54.709(d) (where a con$ibutar firils to fik a Worlrshea by the due date WAC ”shall bill that 
contrhb bascd m whatever relevaat data [USAC] has available, including, but not limited to [that 
c o a t n i s ]  data h m  pr~vious years”). 

80 South k&rroa Rd.. Whippany, NJ 07981 Voice: 973l560.4460 Fa: 973/599-6507 
Visit ua online at http~/www.univerdwvh *wg 
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Black 2: Contact Inlomutton 
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